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2 715 FEDERAL SUPPLEMENT

which was negotiated and agreed to by the
parties. The record refiects that the par-
ties to the agreement specifically under-
stood the Joint Order as providing for the
actual payment of interest to plaintiff. Sece
SEC Memorandum, Exhibit ¥ at 1-2; Ex-
hibit G at 1; Exhibit H, Ellifritz Letter at
5; Exhibit 1 at 2; Ruderfer Declaration at
13, 6, 7. Because this is a compromise
settlement, negotiated between the parties,
which grants extensive additional relief, it
is analagous to a suit under the Back Pay
Act, under which interest would be pay-
able. For these reasons, we believe the
terms of the Joint Order should be given
the effect which the parties intended them
to have and that plainti{f should reccive
interest in this case.? To do otherwise is to
honor “form over substance.”

Accordingly, it is by the Court this 2nd
day of March, 1989

ORDERED that within fifteen (15) days
of the date of this Order, defendant shall
pay or shall cause to be paid to plaintiff
interest in the amount of $40,866.08. Pay-
ment of this amount will satisfy the defen-
dant’s obligation to pay interest on the
back-pay awarded to plaintiff pursuant to
the Joint Order approved by the Court on
June 16, 1988,

W
CRIT TR GHS

Julie GOOS, Plaintiff,
V.
NATIONAL ASSOCIATION OF
REALTORS, Defendant.

Civ. A. No. 88-2926.
United States District Court,
District of Columbia.

May 11, 1984

Former emplovee who was discharged
shortly after she refused to carry out in-

2. If defendant cannot obtain the needed certifi-
cation from the GAO for such pavment from the
“Judgment Fund” in this case, defendant is still
obligated 10 comply with the terms of its agree-
ment and pay plaintif{ interest from the same
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struction to discharge another employee
brought action against emplover for breach
of contract and violation of District of Co-
lumbia Human Rights Act. On motions {or
summary Jjudgnmient, the District Court,
Thomas F. Hogan, J., held that: (1) exist-
ence of faet issues precluded summary
judgment for employver on retaliation claim
under Act, but (2) disclaimers in employee
manual were conspicuous as a matter of
law, foreclosing breach of contract claim.

Ordered accordingly.

1. Master and Servant &=40(4)

To establish prima facie case of retalia-
tion under District of Columbia Human
Rights Act, plaintiff had to establish that
she was engaged in protected activity, that
emplover took adverse personnel action,
and that causal relationship existed be-
tween two; plaintiff did not have to prove
that conduct she opposed was in fact viola-
tion of Act, but only that she had good
{aith, reasonable belie{ that it was improp-
er. D.C.Code 1981, § 1-2525.

2. Master and Servant &10(4)

Forner employee made out prima facie
case of retuliation under District of Colum-
bin Human Rights Act by alleping that <he
was discharged after she objected to racial-
ly motivated instruction that she discharge
another  employec. D.C.Code 1981,
§ 1-2525.

3. Federal Civil Procedure 2497
Muterial fact issues existed as to
whether employer’s instruction to employee
to discharge another empleyvee violated any
informal last-in-{irst-out policy and whether
employee was reasonable in her belief that
Instruction was racially motivated, prechud-
ing summary judgment for employer on
employee's retaliation claim under District

of Columbia Human Rights Act. D.C.Code
1981, § 1-2525.

source of funds that was used for plaintilf’s
other remcdies that are not tvpically awarded in
Title VI cases.  See supra note 1; see also SEC
Mcmorandum, Exhibit H, Ellifritz Letter at 4,
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4. Master and Servant ¢=8(1)

Disclaimer clause in termination sec-
tion of employee manuul was adequately
conspicuous as matter of District of Coluni-
bia law to disclaim any intent on part of
employer to alter emiployeces’ at-will status,
notwithstanding that neither clause in ter-
mination section nor clause on first page of
manual was in bold type, outlined in red, or
made subject of “sign-off” sheet.

Allan Danov, Washington, D.C, for
plaintiff.

Jos. F. Cunningham, Cunningham &
Crawford, Baltimore, Md., for defendant.

MEMORANDUM OPINION
AND ORDER

THOMAS F. HOGAN, District Judge.

Plaintiff Julie Goos alleges that defen-
dant National Association of Realtors
(“NAR”) fired her in retaliation for her
refusal to carry out instructions she felt
were recially-motivated to terminate Reina
Squire, an NAR emplovee under her. Her
complaint has two counts. First she alleg-
es unlawful reprisal under the District of
Columbia Human Rights Act, D.C.Code
Ann. § 1-2525, which makes it an unlawful
discriminatory practice to retaliate against
a person who opposes any practice made
unlawful by the Act. Second she alleges
breach of contract on two theories: 1) that
an “Employee Handhook” and other doc-
uments created a contract; and 2) that
there was at least an “implied covenant of
good faith.” NAR has moved for summa-
ry judgment on hoth counts. For the reo-
sons set forth below, the Court shall deny
summary judgment as to the unlawful re-
taliation claim and grant summary judg-
ment as to the contract claims.

I. RETALIATION CLAIM

[1] The elements of a prima facie retal-
iation case are that 1) plaintiff was en-
gaged in a protected activity; 2) the em-
ployer took an adverse personnel action,
1. The rationale for this rule is that “making the

protected nature of an emplovec's opposition to
alleged discrimination depend on the ultimate

and 3) a caousal relationship existed be-
tween the two. Moreover, in such a case
the plaimtiff docs not have to prove that the
conduet opposed was in fact a violation of
Title VII. Instead, the rule is that opposi-
tion activity is protected if it is based on a
“goad faith, reasonable belief that the chal-
lenged practice violates Title VI1.” Parker
. Baltimore & Ohio Railroad Co., 652
F.2d 1012, 1020 (D.C.Cir.1981);! see also
Love v. Re/Max of America, Inc., 738 F.2d
383, 385 (10th Cir.1984) (“the opposition
activity is protected [even] when it is based
on a mistaken good faith belief that Title
VII has been violated”) (citations omitted).
Thus in the present ease plaintiff only need
make out a prima facie case that her oppo-
sition to firing Ms. Squire was based on a
reasonable, good {faith belief that Ms.
Squire was being terminated for diserimi-
natory reasons. Simply put, Ms. Squire
herself, had she sued over her termination,
did not have to have a winning case for
plaintiff to prevail in this suit.

The Title VII prima facie case analysis
established in  AMeDonnell Douglas v.
Green, 411 U.S. 792, 92 S.Ct. 1817, 36
L.Ed.2d 665 (1973), hus been held to apply
to such suits under the District's Human
Richtz Act, as the Act was modeled on
Title VII. Llg., Thompson v. Internation-
al Assovcialion of Machinists, 614 F.Supp.
1002, 1011 (D.D.C.1985). Once plaintiff has
established a prima facie case, the burden
of production <hifts to the defendant to
show a legitimate nondiscriminatory reason
for the contested personnel action. If de-
fendant does so, the burden shifts back to
plaintif{f to show that the reason was a
“pretext.” NAR arpues that the complete
burden shifting analysis need not be done
in the present case because plaintiff has
failed to make out a prima facic case of
retaliatory  discharge. On the  present
record, however, the Court must disagree.

[2.3] As defendant recognizes, the
Court must credit plaintiff’s evidence that
on June 23, 1988, she was directed by her
superior Nannette Crowdus to fire Ms.

resolution of his claim would be inconsistent

with the remedial purposes of Title VIL" Id. at
1019,
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Squire. Plaintiff objected on the grounds
that it would be “unethical” to terminate
Ms. Squire before a less senior marketing
representative and the Court finds that a
genuine issue of material fact exists wheth-
er NAR had at least an informal “last-in-
first-out” policy that would have been vio-
lated by doing so. Plaintiff alse objecled
on the grounds that Ms. Squire’s treatment
seemed racially motivated. Ms. Squire is a
protected minority. The Court cannot say
at this stage that plaintiff's perception of
racism was unreasonable as a matter of
law.

Plaintiff’s abrupt termination on the
heels of voicing her opposition to Ms.
Squire’s termination is also sufficient at
this stage to establish a prima facie case
that there was a causal connection. The
instructions from Ms. Crowdus came on
June 23, 1988; a meeting between Brenda
Yankaskas, an NAR director, and Charles
Morrison, a vice president of marketing, at
which plaintiff’s termination was discussed,
tock place as late as July 14, 1988; and
plaintiff was terminated on August 1, 1985
This temporal proximity is enough to sur-
vive summary judgment.?

II. CONTRACT CLAIMS

District of Columbia law recognizes that
contractual terms may be implied from an
employee handbook or manual.  HWashing-
ton Welfare Association, Inc. v. Wheeler,
496 A.2d 613, 615 (D.C.1985);, McConnell v.
Howard University, 818 F.2d 58, 62-63
(D.C.Cir.1987); Grecnc v. Howard Univer-
sity, 412 F.2d 1128, 1132 (D.C.Cir.1969).
And, in general, “[wlhether a personnel
manual creatcs contractual rights for the
employee is a question for the jury.”
Wheeler, 496 A.2d at 615.

An employer, however, may effectively
diselaim any implied contracts. £.g., Doc
v. First National Bank of Chicago, 865
F.2d 864, 873 (7th Cir.1989) (“We fail to see
how a document which clearly disclaims in
unambiguous language any purpose to
bind the parties can constitute ‘a promise
2. This is without prejudice, of course, to defen-

dant's ability to prove at trial that no such
causal connection existed.

SUPPLEMENT

clear enough that an employee would rea-
sonably believe that an offer has been
made.’”) (citation omitted) (Illinois law);
Lee v Sperry Corp., 678 F.Supp. 1415,
1418 (DAINN.1987) (Hinots  law);  Casti-
glione v. Johns Hopkins Hospital, 69 Md.
App. 825, 517 A.2d T8G, 793 (1986) (Mary-
land law), cert. denied, 309 Md. 325, 523
A.2d 1013 (1987).% Moreover, the legatl ef-
fect of any such disclaimers is, in the first
instance, a question for the Court. £Elg,
Nettles v. Techplan Corp., 704 F.Supp. 95,
97-98 (D.S.C.1988) (“‘even though the jury
would decide if the manual created a con-
tract absent a_conspicuous disclaimer, the
issue of whether the disclaimer was appro-
priatcly conspicuous is, in the first in-
stance, one for the court to decide”).

{41 Hcre the manual in existence at the
time plaintiff was terminated contains two
relevant disclaimers:

This handbook does not constitute an em-

ployment contraet in whole or in part,

and the Association reserves the right to
add, amend or delete any policy or proce-
dure stated herein at any time.

As an emplovee of the NATIONAL AS-
SOCIATION OF REALTORS, you are
considered to be an emplovee-at-will,
Under this condition, either vou or the
Association has the option of ternunating
vour employment and compensation at
any time, with or without ciause and/or
notice.
Defendant’s Exhibit 1, at 1, 805, The first
clause is the fifth paragraph of the first
page, and the second clause is the second
paragraph of the section governing termi-
nation policy. Although these are not in
bold type, outlined in red, or made the
subjeet of a so-called “sign off sheet,” this
Court, like others, finds it “difficult to
imagine what more the defendant might
have done to make it crystal clear (that]
. emplovees are employees ‘at will' who
may be discharged with or without cause.”
Dell v. Montgomery Ward & Co., Inc., 811

3. The District of Columbia Court of Appeals has
not spoken to the issue of disclaimers.
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Clie as 715 F.Supp. 5 (D.D.C. 1989)

F.2d 970, 974 (6th Cir.1987). Furthermore,
the Court holds that the clause in the all-
important termination section of the man-
ual is adequately “conspicuous” as a mat-
ter of law. Compare Nettles, 104 F.Supp.
at 97 (holding conspicuous as a matter of
law disclaimer located in second numbered
paragraph of first page and of same color
and print size as remainder of manual)
(South Carolina law).

Plaintiff’s contract claims, therefore,
cannot survive summary judgment.

ORDER
ORDERED that defendant’s motion for
summary judgment shall be DENIED as to
Count I and GRANTED as to Count Il of
the Complaint.

Mamie HODGE, Plaintiff,
V.
Otis R. BOWEN, 3LD., Defendant.
Civ. A. No. 88-1032-SSH.

United States District Court,
District of Columbia.

May 23, 1989.

Upon plaintiff’'s motion for judgment
of reversal and govermmnent’s motion for
judgment of affirmance of the decision of
the Secretary of Health and Human Servie-
es denying plaintiff’s claim for disability
insurance benefits, the District Court, Stan-
ley S. Harris, J., held that administrative
law judge’s refusal to apply treating physi-
cian’s rule and afford special weight to
treating physician’s opinion in determining
eligibility for SSI benefits was reversible
error.

Remanded with instructions.
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Social Security and Public Welfare
¢=143.65, 145
Administrative law judge’s refusal to
apply treating physician’s rule and afford
special weight to treating physician’s opin-
ion in determining eligibility for SSI bene-
fits was reversible error.

Lawrence E. Williams, Jr., Washington,
D.C., for plainti{f.

Susan A. Nellor, Asst. U.S. Atty.,, US.
Attys. Office, Washington, D.C., for defen-
dant.

MEMORANDUM OPINION

STANLEY S. HARRIS, District
Judge.

This matter is before the Court on plain-
tiff’s motion for judgment of reversal and
defendant’s motion for judgment of affirm-
ance of the decision of the Secretary of
Health and Human Services denying plain-
tiff’s claim for disability insurance benefits.
As explained below, upon consideration of
the motions, the oppositions thereto, and
the entire record, the Court concludes that
the decision of the Sceretary constitutes
reversible error, and the case is remanded
to the Secretary for further proceeding
consistent with this opinion.

Background

Plaintiff filed an application for supple-
mental security income (SSI) on December
15, 1983. After an oral hearing, plaintiff’s
application was denied on March 20, 1986.
Plaintiff requested, and the Appeals Coun-
cil granted, review of the Administrative
Law Judge's (ALJ) decision. The Appeals
Council determined that evaluation of new
and material medical evidence was neces-
sary. Accordingly, it vacated the decision
and renanded the ease to an ALY for fur-
ther proceedings and a new decision.  Af-
ter holding a supplemental administrative
hearing, the ALJ found that plaintiff was
not disabled as defined by the Social Securi-
ty Act and concluded that plaintiff was not
eligible for SSI. Plaintiff requested a re-
view of this decision by the Appeals Coun-
cil. Her request was denied. The Appeals
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