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court in support of its conclusion since,
as we have seen, double recovery has
i. ¢n an acceptable consequence when
acknowledged insurance payments are
made to a plaintiff. More interesting is
the reference by the court to the stand-
ard subrogation clause in the policy as
a bar to recovery by the insured plain-
tiff. The insured had argued in its brief
that:

Finally, the collateral source rule is not
affected by the fact that the insurer
may be subrogated to the rights of the
insured against the tortfeasor, as this
is merely a matter of the ultimate right
1o recover the proceeds as between the
insurer and the inzured. Rexrvad v.
Konsas Power & Light Co., 192 Kan.
343,388 P.2d 832 (1964). See 22 Am Jur.
2d Damages, Sec. 211, pp. 295,296.

In Buras v. Peck, 83 So.2d 783 (La.
App. 1955), where the court answered
this issue, stating [sic] as follows:

The party liable has no interest in
the question of whether there is in-
surance, but is responsible to the
owner of the damaged automobile
10 the extent of the damage. The
other party and his insurer may ad-
just between themselves the ques-
tion of how much each is entitled
to recover out of the judgment
against the party who is liahle. 83
So0.2d, at p. 784.

See also Powers v. Ellis, 2231 Ind. 273,
108 N.E.2d 132 (1952 Moidel v.
Peoples Natural Gas Co., 397 Pa212,
154 A2d 399 (1959); 22 Am.Jur.2d,
Damages, See.206.

The Designers anticipates that Ap)e
lee will argue in its brief that its
subrogation scttlement with The
Designers’ insurer, the Maryland
Casualty Co., included this business in-
terruption loss, and that not to allow

the deduction would force said Keys
[sic]to pay twice. This anticipated argu-
ment bears little weight because the
court did not deduct the $2,145.24 on
the basis of a double payment by Keys,
but rather, so to avoid a so-called “dou-
ble recovery” by The Designers.
(Memorandum Opinion, p.5).

Moreover, to the eontrary of what Ap-
pellee Keys is expected to contend, the
subrogation claim settlement did not in-
clude business interruption loss, but on-
Iy the property damage. The burden of
proof in this regard to provide mitiga-
tion of damages was on Keys, as defen-
dant below, and no evidence on this fac-
tual issue was ever introduced it.8

All of the above suggests a fair basis
for the proposition that insurance pro-
ceeds, both legally and factually, were
beside the point as to an ultimate dam-
age award. In response, the Court of
Appeals cited a single case, Motors
Insurance Co. v. Home Indemnily
Co.? However, it failed to indicate in
any way why this case was dispositive
on the issue. A short look at the case
may suggest why it has little to do with
the matter at hand. Rather than deal-
ing with the collateral source doctrine
in any significant way, the case turned
on the efficacy of a release signed by
the plaintiff’s insurer. It held that one
insurer's release of any and all claims
against a defendant who reimbursed
the subrogated insurer for payments it
had made to the insured did not bar a
second action by another insurer
against the same defendant for monies
that insurer had paid to its insured,
thus gaining independent subrogation
rights. Indeed the court itself stated
that “the basie question on this ap-
peal”® was whether the release in-
volved relieved the tortfeasor of liabil-
ity to a non-party to such release. In

concluding this issue in the negative,
not only did the court avoid resting its
decision on the collateral source rule,
it failed to even mention it. So much for
the precedent upon which the odd
result in Keys is based!

It only remains to point out that the
Keys decision flies in the face of other,
well-reasoned decisions from the
District and other jurisdictions, and
also contradicts the premise upon
which the collateral source doctrine
rests. As to the former, Judge Schwelb
in Taylor cited the oft-referenced case
of Rexwood v. Kansas Power and
Light Co., supra, which concluded that
the existence of an insurer’s viable
right of subrogation does not bar its in-
sured’s recovery against a tortfeasor—
the right being personal to the plain-
tiff and the subrogation matter being
one between insurer and insured. He
also cited Brown v. American Transfer
& Storage Co.1 for the sensible propo-
sition that:

The insurer and the defendant are not
joint debtors so as to make the pay-
ment or satisfaction by the former
operate to the benefit of the latter; nor
is there any legal privity between the
defendant and the insurer so as to give
the former the right to avail itself of a
payment by the latter. The policy of
insurance is collateral to the remedy
against the defendant, and was pro-
cured solely by the plaintiff at his ex-
pense, and to the procurement of which
the defendant was in no way contribu-
tory.... It cannot be said that the
plaintiff took out the policy in the inter-
est or behalf of the defendant, nor is
there any legal principle which seems
to require that it be ultimately appro-
priated to the defendant’s use and
benefit.12

It is also worth pointing out that the
fact that benefits provided to a plain-
tiff for which the provider has a subro-
gated right to recover against the de-
fendants historically has not also
barred recovery by a plaintiff in the
federal court for the District of Colum-
bia. Hudson v. Lazarus.1® Apparently
the Court of Appeals panel in Keys
overloaded the binding precedential ef-
feet of opinions by the D.C. Circuit
Court.’4 In the federal court here,
when plaintiff's claim for recovery
dovetails insurance proceeds paid to it
for which the insurer is subrogated,
recovery against the defendant is not
denicd, as in Keys, giving the potential
tortfeasor a windfall, but rather the
casc is viewed as being broaght by the
insured for the benefit of the insurer,
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and so proceeds. Link Aviation Inc. v,
Downs.1s Consequently the Keys deci-
sion, for whatever value it may have,
has ereated a confliet of the governing
case law in this jurisdiction between
the local and federal courts—hardly a
happy or politic result. .
As to its policy implications, those
broader, common sense considerations
inherent in resolving collateral source
questions, it may be seen that Keys im-
munizes the tortfeasor from recovery
by a plaintiff if the defendant can show
that the plaintiff has been fully reim-
bursed by his own‘insurer (or arguably
any provider of benefits). To force a
tortfeasor to pay damages in such cir-
cumstances, the insurer/provider would
be required either to join the suit as a
plaintiff or to institute separate litiga-
tion itself—both courses breeding dup-
lication and delay. This is especially so
when one considers that were the
plaintiff allowed recovery against the
tortfeasor regardless of the monies
paid by the insurer provider, the lat-
ter would face few problems in obtain-
ing a pay-over of funds expended on its
insured/beneficiary since it has an ab-
solute right to recovery of such funds
from the payee regardless of asserted
contract defenses. City Stores Co. v.
Lerner Shops.’ And ultimately, re-
gardless of the unnecessary obstacles
created by Keys to the insurer's
recovery, the basic premise of collat-
eral source recovery is clearly violated
by the denial of recovery to an insured
plaintiff simply because the protection
he/she purchased from an independent
source is provided in full by that
source. Seen in this historical light,
Keys is obviously an aberration.
However, a number of relatively cur-
rent decisions from our Court of Ap-
peals, ignored in Keys but certainly
still good law, suggest that ample prec.
edent exists for future decisions con-
sistent with collateral source prece-
dents here and elsewhere. Cf. District
of Columbia v. Jackson,'” Morgan v.
District of Columbia,’® Reed v. Dis-
trict of Columbia.’® Yet for the present
Keys remains isolated and unex-
plained, and the course of the collateral
source issue, uncertain. n
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scrumptious seafood
specialties.

Parkway.

The lure of Potowmack Landing at the
Washington Sailing Marina s simply too much

to resist. Where else in the Washington area can you
find an inviting dining room overlooking the Potomac,
featuring mesquite grilled seafood delicacies...a warm,
fireplace lounge with a maritime theme...a casual nautical

cafe for on-the-go entrees...accommodations for meetings

and group functions...the area’s only marine and cycle shop...
accommodations for the handicapped...plus ample free parking,

For reservations, call 548-0001

Directions: At the Washington
Sailing Marina, 1
of National Airport on the

George Washington Memorial

5 miles south
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